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Abstract

When President George W. Bush nominated Judge John G. Roberts, Jr. to replace retiring Justice
Sandra Day O’Connor in the summer of 2005, court followers immediately began an
investigation of Judge Roberts’ career as a means of discerning his relative ideology. These
reports, however, have not been comprehensive in scope, nor do they provide a basis for
comparative analysis. I textually analyzed and coded the 190 published and unpublished cases
that have been identified as the sum total of the decisions in which Roberts participated while on
the D.C. Court of Appeals, and compare Judge Roberts’ decision-making to averages for the
U.S. Court of Appeals. I find that Roberts is very conservative in his decision making in
criminal justice disputes, and the data suggest that he is exceptionally conservative in civil
liberties and rights cases (though the limited numbers of cases in this area restrict the ability to
draw any firm conclusions). In labor and economic disputes, however, Judge Roberts has been
more liberal than the appellate court average.



When George W. Bush was sworn in as the 43 president of the United States, it was
widely assumed that he would, at some point during his administration, have the opportunity to
appoint at least one justice to the U.S. Supreme Court. Much of the retirement speculation
centered on the longest-serving member of the high court, Chief Justice William Rehnquist, who
was appointed by Richard Nixon in 1971. Many news media and opinion outlets engaged in
significant conjecture about possible Bush Supreme Court nominees in the event of a court
departure.'

To the surprise of many, though, Bush was not presented with a Supreme Court vacancy
during his first term in office. However, speculation about a possible retirement increased
dramatically in 2004 when it was learned that 80-year old Rehnquist had been treated for
cancer.” The visibly stricken Chief Justice administered the oath of office in January 2005 to a
reelected George W. Bush, and news reporters at the time commented upon Rehnquist’s
wellbeing and the likelihood that he would step down due to health reasons.

As it turns out, of course, the conventional wisdom was off the mark. Rehnquist stayed
on at the Court while Justice Sandra Day O’Connor surprised many, including some at the White
House, in announcing in June 2004 her retirement.*” Though Bush was not presented with the
opportunity to make the strategically and symbolically important selection of a Chief Justice, in
many ways O’Connor’s departure allowed Bush the opportunity to have an even greater impact
on the Court by giving the President the chance to replace a crucial swing vote on the bench.
Though O’Connor has generally been conservative in her rulings, her voice has been pivotal in

some key civil liberties and rights disputes.® For example, she was a critical vote in cases
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involving a number of high-profile and deeply controversial issues, including affirmative action,
gay rights, religious displays, and abortion.

O’Connor’s resignation thus presents Bush with the opportunity to shift the ideological
composition of the Court. One observer noted that O’Connor had throughout her tenure drifted
slightly “leftward” over time, making her somewhat of a centrist.” At the same time, however,
research has shown that Bush’s judicial appointees have been very conservative,® and, in
particular, his judges are the most conservative in modern presidential history in the area of civil
liberties and rights.'® In sum, O’Connor’s retirement presents Bush with a clear opening to
change the Supreme Court’s jurisprudence on a number of highly salient issues by replacing a
moderate conservative with someone who could be a champion of the right.

Upon any Supreme Court justice’s departure, interest quickly turns to potential
replacement candidates, and O’Connor’s retirement was no exception.'' Speculation
immediately focused on Bush’s past statements about his judicial nomination objectives as well
as a number of potential candidates.'> Much of the focus was upon a coterie that included,
among others, Attorney General Alberto Gonzales, Judges Harvie Wilkinson and Michael Luttig
(both of the Fourth Circuit Court of Appeals), and Edith Brown of the Fifth Circuit Court of
Appeals.”® As we now know, Bush eventually passed over these oft-mentioned jurists and
selected John G. Roberts, a judge on the U.S. Courts of the Appeals for the D.C. Circuit.
Roberts was among those who were bandied about as a possible nominee. However, his name
did not emerge as often as some others. At least among the attentive public, Roberts was among

the lesser known candidates.
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With a nominee unveiled, attention immediately focused upon the background and
ideology of O’Connor’s replacement. Since President Bush announced Robert’s nomination on
the evening of July 19, 2005, the public has learned much about Judge John G. Roberts Jr.

He is, by many indications, a textbook Supreme Court nominee—someone who, as one

113 The son of a steel company

observer noted, “represents the Washington establishment.
executive in Indiana and educated in private school, his childhood was closer to Main Street than
Fifth Avenue, but certainly not hardscrabble.'® Roberts is a Harvard honors graduate and
Harvard Law School alumnus. He was managing editor of Harvard Law Review, enjoyed high-
profile judicial clerkships, worked in key positions in the Justice Department during the Reagan
administration, and he was a partner in a prestigious Washington, D.C. law firm. Roberts left
private practice when he was appointed to a position on the Court of Appeals for the D.C. Circuit
by George W. Bush in June 2003. A millionaire father of two and devout Catholic, Roberts is
married to an attorney and has significant stock holdings in numerous major U.S. corporations.'’

Beyond this personal information, however, much has also been reported about Judge
Roberts’ professional activities and decision-making that may provide some clues about his
judicial philosophy. Following the release of documents from Roberts’ work in the Reagan
White House, liberal activists were troubled to learn that Roberts once endorsed a memorial
service that called attention to “the abortion tragedy.”'® At the same time some conservatives
were heartened to know that in promising to uphold standards of judicial restraint, Roberts noted
»19

that a judge’s role is limited to deciding cases and it is “not to solve society’s problems.

Furthermore, in a high-profile Washington, D.C., case that some felt hinted at a strong pro-law
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enforcement position on criminal justice matters, Judge Roberts upheld the constitutionality of
the arrest of a 12-year old girl for eating a french fry in a subway station.”

On the other hand, however, social conservatives were somewhat dismayed to learn that
while Roberts worked at the law firm Hogan and Hartson, he did pro bono work for a gay rights
group which successfully argued the landmark case Lawrence v. Texas (539 U.S. 558).*' And
also to the disappointment of the right, Roberts had backed away from some of his earlier
comments supporting the restraining of Supreme Court jurisdiction on matters pertaining to
school prayer and abortion.*?

However, while the widely reported accounts of Judge Roberts are useful and
informative, they largely constitute anecdotes and isolated instances, and they fail to provide a
comprehensive view of Judge Roberts’ ideology. These scattered tales, along with Roberts’
limited time on the bench, have resulted in the fact that identifying Roberts’ overall ideology has
been somewhat of a challenge. Thus, we know surprisingly little about a very high profile issue
that is likely to have a profound effect upon American politics for many years to come—the
possible replacement of Sandra Day O’Connor with John G. Roberts on the U.S. Supreme Court.

As a means of shedding some light on this highly salient question, this study presents an
empirical investigation of the ideology of Judge John G. Roberts’ decision-making. It does so in
a manner that is different in at least two ways from that offered by many of the journalistic
accounts that have been provided so far about Judge Roberts.

First, this study seeks to provide a more comprehensive analysis of Judge Robert’s
ideology by studying a greater number of his decisions and engaging in a quantitative analysis of
his voting record. Much attention so far has focused upon majority opinions written by Judge
Roberts in a select number of cases. However, like any other judge on a multi-member appellate
court, Roberts has cast far many more votes than written opinions. And it is the sum of these
votes that ultimately constitutes the ideological pattern of a judge. While investigation of written
opinions is an important way by which we may discern a judge’s decision-making philosophy,
the overall voting record of a judge is most often the means by which political scientists are able

to make informed statements about a judge’s general ideology.
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Secondly, this research attempts to take into consideration an important aspect that many
reports have neglected—the extent to which Judge Roberts decision-making is consistent (or,
perhaps, inconsistent) with other U.S. courts of appeals jurists. Of course, such comparisons are
usually difficult and fraught with methodological peril. However, public law scholars in political
science have developed a valuable database of U.S. Courts of Appeals decision-making that may
be used as a form of benchmark in evaluating the Judge Roberts’ ideology vis-a-vis other
appellate courts jurists. By utilizing this database, I hope to provide some comparative basis for

identifying Judge Roberts’ ideology.

Data and Analysis

I textually analyzed 190 published and unpublished cases selected from Westlaw and
LexisNexis.”> The cases have been identified as the sum total of the decisions in which Roberts
participated while on the D.C. Court of Appeals.”* I noted the ideological direction (“liberal” or
“conservative”) of Judge Roberts’ vote in each case. I also recorded the type of case,
categorizing the cases in one of three widely-used case type areas: criminal justice, civil rights
and liberties, and economic activity and labor regulation. In those instances where a case
touched upon more than one issue area, the primary policy area was recorded. Forty-five cases
that did not reveal a clear liberal/conservative dimension or outcome, as well as those that could
not be identified within one of the three broad case type areas, were excluded from analysis.

I utilized established coding methodologies employing contemporary American
understandings of ideology in determining judges’ votes in each of the three broad case type
categories. For example, in the area of criminal justice, judges’ votes in favor of a criminal
defendant were coded as “liberal,” while decisions supporting the state and/or prosecutors were
coded as “conservative.” A judge’s decision upholding individual civil liberties protections was
coded as liberal, while those that allowed government greater control were recorded as
conservative. In the area of civil rights, votes favoring those who alleged that their civil rights
had been violated were coded in a liberal fashion, while decisions against these litigants were

noted as conservative. Finally, I coded as liberal a judge’s vote in support of a labor union or
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government regulator, while a conservative preference was one that favored business or industry.
The case coding standards and methodology are well established in the political science
literature, and similar coding methodology has been used in comprehensive, highly-regarded
studies of U.S. Supreme Court™ and U.S. District Court™ decision-making.

As a point of comparative reference, I evaluated Judge Roberts’ ideology relative to that
of the average of U.S. Court of Appeals decision-making in the three major case type categories.
This data was obtained from the United States Courts of Appeals Database archived at the Inter-
University Consortium for Political and Social Research at the University of Michigan.”” I
calculated the percentage of liberal and conservative votes on three judge panels sampled in the
Court of Appeals Database and utilized the same three-issue area typology as that of the Judge

Roberts’ decisions.

TABLE 1: PERCENTAGE LIBERAL AND CONSERVATIVE DECISIONS BY JUDGE JOHN ROBERTS

John Ct. of Appeals
Roberts Average Difference
% (n) %
Liberal Decisions 32.2% 41.1% -8.9%
Conservative Decisions 67.1% 58.9% +8.2%

o=1.31

Let us now turn to an analysis of the data. As reported in table 1, John Roberts has cast a
conservative vote in 67.1% of the cases reviewed during his tenure on the Court of Appeals for

the D.C. Circuit. This compares to a conservatism rate of 58.9% for all judges on the U.S. courts
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of appeals. We can see, therefore, that Judge Roberts has exhibited behavior that is more
conservative than average. Table 1 also reports a cross-product (or “odds”) ratio (o ) of 1.31,
indicating that Judge Roberts was approximately 30% more likely than the average appellate
court judge to hand down a conservative decision.

The odds ratio is a powerful yet simple descriptive measure of the relationship between
two variables. Specifically, it is a measure of the relative probability of respondents from each
independent variable category being placed in a single dependent variable category. The odds
ratio complements the data presented in table 1 by providing us information about the likelihood
of a liberal or conservative decision by Judge Roberts compared to the appellate court average.

Interpretation of the odds ratio is fairly straightforward. If Roberts’ ideology was the
same as the average for the appellate courts, the probability would be equal for a conservative
decision. Thus, an odds ratio (o)) of 1.0 indicates equal odds of an event occurring. Departures
from 1.0 in either direction indicate increasing likelihood of variable difference. In this instance,
values of the odds ratio below 1.0 indicate increasing conservatism compared to the average for
the Courts of Appeals, while values above 1.0 reveal a tendency toward liberal behavior. In
addition to its straightforward interpretation, use of the odds ratio is also beneficial since its
value is not a function of sample size. Thus, the odds ratio offers a simple yet powerful
descriptive measure useful for this exercise.

Though the overall data suggest that Judge Roberts is somewhat more conservative
compared to other appellate court jurists, they do not give us much indication about Judge
Roberts’ decision-making patterns in different types of cases. As seen in table 2, when we
control for case type, some interesting trends emerge. In the area of criminal justice, Judge
Roberts ruled against criminal defendants 86.4% of the time versus an average appellate court
conservatism rate of 79.2%. Though numerically this may not seem a particularly significant
difference, in fact, as seen in the odds ratio of 1.66, the data indicate that Roberts was 1.66 times
as likely as the average judge to hand down a conservative decision in criminal justice disputes.

The difference appears starker in the area of civil liberties and rights, though an important
note of caution is necessary here. Given Judge Roberts’ relatively short tenure on the D.C.
Court of Appeals, along with the nature of the D.C. Court’s workload, the Supreme Court
nominee has been involved as a judge in a fairly small number of civil liberties and rights

decisions. Consequently, we are unable to make statistically valid comparisons between Judge



Roberts and the Court of Appeals average in this case type area. That said, the limited data
available suggest that Judge Roberts is very conservative in this issue area, deciding 84.6% of
the sampled cases in a conservative fashion. The appellate court average conservatism rate in
this case area, conversely, is 58.8%. Again, however, this result must been taken with a
statistical grain of salt given the small number of cases in involved.”® At this point, the data
suggest that Judge Roberts is quite a bit more conservative than the average appellate court jurist
in civil liberties and rights cases, but the results are simply too tenuous to draw any firm

conclusions.

TABLE 2: PERCENTAGE LIBERAL AND CONSERVATIVE DECISIONS BY JUDGE JOHN ROBERTS IN
THREE CASE TYPES

Criminal Civil Rights Economic Activity
Justice & Liberties* & Labor Regulation
% % %
Liberal 13.6% (6) 15.4% (2) 55.7% (39)
Conservative 86.4% (38) 84.6% (11) 44.3% (49)
U.S. Ct. of Appeals 79.2% 58.8% 48.3%
Average Percentage
Conservative
Votes
Odds ratio (o) o =1.66 o =3.85 o=.85

n’s reported in parentheses.

* The number of civil liberties and rights cases by Roberts is too low to make statistically valid comparisons. Data are presented for
reference purposes.
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on a number of factors, as a very rough rule judicial politics scholars generally seek sample sizes of 30 or greater
before attempting to make statistically valid comparisons.




On the other hand, we see a rather different decision-making pattern by Judge Roberts in
labor and economic cases. The evidence suggests that Judge Roberts is more liberal than the
appellate court average when it comes to matters pertaining to government regulation and labor
issues. Roberts voted for a conservative outcome in only 44.3% of these cases, compared to an
average of 48.3%. The odds ratio indicates that Judge Roberts was approximately 15% less
likely than the typical appellate court jurist to decide a labor and economic case in a conservative

direction.

Discussion

How conservative is Judge John G. Roberts, Jr.? That has been the question on the minds
of numerous court watchers following George W. Bush’s nomination of the appellate court judge
to replace retiring Supreme Court Justice Sandra Day O’Connor, and it has been the basis for the
inquiry of this analysis.

An overall comparison of Judge Roberts’ decision making indicates that he is somewhat
more conservative than the average appellate court judge, though not dramatically so. However,
a general level analysis does not take into account the rather sharp differences in Judge Roberts’
decision-making in different policy areas. It is clear that Roberts has exhibited distinctly
conservative voting in criminal justice matters, siding with prosecutors in the vast majority of
cases. In civil liberties and rights cases I was unable to engage in a reliable comparison of Judge
Roberts’s votes due to a small sample size, but a cursory review suggests that Judge Roberts has
been very conservative in these cases as well. At the same time, however, Judge Roberts has
confounded conservatives by siding with labor interests and government regulators a majority of
time.

What are we to make of these results? In some ways, they are consistent with previous
work on George W. Bush’s judicial nominees which found an emphasis upon social-issue
conservatism and less conservative decision-making in labor and economic matters.” In recent
years, it has been hot-button issues in the areas of civil liberties and rights that have been most
politically polarizing and attracted the greatest amount of attention from partisans on both sides

of the aisle. Judge Roberts’ decision-making track record in this area is scant, however. The

% See Carp, Manning, and Stidham (2004).

10



limited data that are available suggest that his approach to these cases has been very
conservative.

Issues pertaining to criminal justice have not been as salient. Neither political party has
put forward any major recent federal proposal to “beef up” law enforcement, nor have there been
any significant attempts to alter the criminal justice system to afford increased protections to
criminal defendants. With crime rates in a long-term decline, the political record suggests that a
remarkable level of pro-law enforcement agreement has been reached in this issue area, and
Judge Roberts’ decision-making behavior appears to reflect this.

Some may find Judge Roberts’ votes in labor and economic cases surprising, but in many
ways his decisions are not particularly startling given the overall priorities of the W. Bush
administration. Despite some rhetoric to the contrary, the Bush administration has generally not
made scaling back the regulatory state or limiting labor union power a top priority. During
Bush’s tenure federal expenditures have increased dramatically, bureaucracy has grown in size,
and the scope and depth of government regulations has not been curtailed to any large degree.
When Bush had yet to name a successor to O’Connor, business interests expressed hopes that the
next nominee would take a more friendly posture to their priorities.’® The data identified here
suggest that this is not the case and that Bush’s nominee may be, as at least one observer
predicted, a “setback” for business.’’

The question remains whether Democrats will attempt to stop Robert’s nomination.

Their efforts to do so have been hindered, at least so far, on four fronts. First, Roberts’s sterling
credentials and “well-qualified” ABA rating make it very difficult for his opponents to brand him
as unqualified or unfit to serve.”> Secondly, the nominee is widely regarded as very personable
and likeable, even among his ideological opponents. Roberts has also avoided making
controversial public statements, lectures, and/or writings that could call attention to his
ideological predispositions. Finally, Judge Roberts’ relatively brief tenure on the bench provides
a limited record that may form the basis for analysis. He is, consequently, a nominee that

Democrats have found difficult to assail and this has meant that the battle over Justice
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O’Connor’s replacement has not been as bitter and intense as some initially predicted, at least so
far.

However, in many ways the President enters the Supreme Court battle in a weakened
position. In late summer 2005, just as the Roberts confirmation hearings were about to begin,
the president’s approval ratings hit an all-time low.*® The ongoing war in Iraq has seen
mounting costs in terms of lives, money, and Bush’s public support. Bush’s signature domestic
policy proposal-—a major reshaping of Social Security—has failed to receive broad support and
appears to be on political “life support.”* Soaring oil prices are putting a pinch on drivers’
pocketbooks while also posing a significant threat to the economy. And though Bush enjoys a
Republican majority in the Senate to oversee the nomination process, Congress’ approval
numbers are at dismally low levels. Of course, all these problems are occurring against a
backdrop that Bush, like all second-term presidents, will probably soon face “lame duck” status.

As aresult of the dynamics on both sides of the political aisle, the jury is still out on the
Roberts nomination. Though it has been reported that Democrats may not put up much of a fight

against Bush’ pick,’ this confirmation battle is still one worth watching.
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